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ENERGY AND ENVIRONMENT CABINET

Department for Environmental Protection

Division of Water

(Amendment)

401 KAR 5:075. Cabinet review procedures for KPDES permits.

RELATES TO: KRS 224.01-010, 224.01-070, 224.01-400, 224.10-420, 224.10-440, 224.10-

470, 224.70-100, 224.70-120, 224.99-010, 40 C.E.R. 124, 33 U.S.C. 1251-1387 [et-seq:]

STATUTORY AUTHORITY: KRS 224.10-100(19), 224.16-050, 224.70-110, 33 U.S.C.
1251-1387 [etseg51342]

NECESSITY, FUNCTION, AND CONFORMITY: KRS 224.10-100(19) authorizes the
[Environmental-and Publie Proteetion] cabinet to issue, continue in effect, revoke, modify, suspend
or deny [under-such-conditions-as-the-cabinet-may preseribe;] permits to discharge into any waters
of the Commonwealth. KRS 224.16-050(1) authorizes [establishes-that] the cabinet to [may] issue
federal permits pursuant to 33 U.S.C. [USC—Seetion] 1342(b) of the Federal Water Pollution

Control Act, 33 U.S.C. 1251-1387 [B3-USCSection1251—-et-—seq)] subject to the conditions

imposed in 33 U.S.C. [USESeetion]1342(b) and (d). This administrative regulation establishes

[sets—forth] the procedures for [threugh—which—the—eabinet—wilfollew—in] receiving permit

applications, preparing draft permits, issuing public notice, inviting public comment, and holding
public hearings on draft permits.

Section 1. Review of the Application. An application for a KPDES permit shall be submitted

and reviewed as established in 40 C.F.R. 124.3, effective July 1, 2009. [(HD-Anyperson—whe
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Section 2. Review Procedures for Permit Modification, Revocation and Reissuance, or

Revocation. A KPDES permit modification, revocation and reissuance, or revocation shall be as

established in 40 C.F.R. 124.5, effective July 1, 2009. [(D-Permits-may-be-meodified,revoked-and
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Section 3. Draft Permits. Preparation or denial of a draft permit shall be as established in 40

C.F.R. 124.6, effective July 1, 2009.

- Loationi ete_the_cabinet_shal
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Section 4. Fact Sheets. A fact

effective July 1, 2009. [
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Section 5. Public Notice of Permit Actions and Public Comment Period. Public notice of a

permit action and the public comment period shall be as established in 40 C.F.R. 124.10, effective

July 1, 2009. [(1)-Seope-
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Section 6. Public Comments and Requests for Public Hearings. Provisions for public

comments and requests for a public hearing shall be as established in 40 C.F.R. 124.11, effective

July 1. 2009. [

Section 7. Public Hearings. A public hearing shall be conducted as established in 40 C.F.R.

124.12, effective July 1, 2009. [(1)-The-eabinetshall hold-apublic hearing if a significant degree-of

Section 8. Obligation to Raise Issues and Provide Information During the Public Comment

Period. An obligation to raise issues and provide information during the public comment period
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shall be as established in 40 C.F.R. 124.13, effective July 1, 2009. [AHpersons;—including

9.
Conditions Requested by the Corps of Engineers and Other Government Agencies. Conditions

requested by the Corps of Engineers or another government agency shall be as established in 40

C.F.R. 124.59, established July 1, 2009.
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Section 10. Reopening of the Public Comment Period. The public comment period shall be

reopened as established in 40 C.F.R. 124.14, effective July 1, 2009. [(H-H-any-data-infermation-or
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Section 11. Issuance and Effective Date of Permit. The issuance and effective date of a KPDES

permit shall be as established in 40 C.F.R. 124.15, effective July 1, 2009. [(D-After-the-close-of the
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Section 12. Response to Comments. Response to comments shall be as established in 40 C.F.R.

124.17, effective July 1, 2009. [()-When-anyfinal permit-decision-isissued-under SectionH-of

Section 13. Hearings pursuant to [ander] KRS 224.10-420. (1) A determination pursuant to

[ander] Section 11 of this administrative regulation [when-issued-by-the-eabinet] shall be subject to
a demand for a hearing pursuant to KRS 224.10-420(2).

(2) A [Any] person aggrieved by the issuance of a final permit may request [demand] a hearing
pursuant to KRS 224.10-420(2).

(3) A [Any] hearing held pursuant to this section shall be subject to the provisions of KRS
224.10-440 and 224.10-470.

(4) Failure to raise an issue [issted] pursuant to Section 8 of this administrative regulation shall
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not preclude an aggrieved person from making a demand for a hearing pursuant to KRS 224.10-
420(2).

Section 14. Substitutions, Exceptions, and Additions to Cited Federal Regulations.

(1) “Waters of the Commonwealth” shall be substituted for “Waters of the United States” in

the federal regulations cited in this administrative regulation.

(2) “Cabinet” shall be substituted for “Director”, “EPA”. and “Regional Administrator” if the

authority to administer the federal regulations cited in this administrative regulation has been

delegated to the cabinet.

(3) “KPDES” shall be substituted for “NPDES” if the cabinet has been delegated authority to

implement the federal regulations cited in this administrative regulation.

(4) “Mail”, as used in 40 C.F.R. 124.10 and cited in Section 5 of this administrative

regulation, shall include electronic transmission.
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401 KAR 5:075 “Cabinet review procedures for KPDES permits” approved for promulgation:

Date Leonard K. Peters, Secretary
Energy and Environment Cabinet
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PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public hearing on this
administrative regulation shall be held on March 23, 2010 at 5:00 P.M. (Eastern Time) at 300
Fair Oaks Lane, Conference Room 301D, Frankfort, Kentucky. Individuals interested in being
heard at this hearing shall notify this agency in writing by March 16, 2010, five workdays prior
to the hearing, of their intent to attend. If no notification of intent to attend the hearing is
received by that date, the hearing may be canceled. This hearing is open to the public. Any
person who wishes to be heard will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not be made unless a written
request for a transcript is made. If you do not wish to be heard at the public hearing, you may
submit written comments on the proposed administrative regulation. Written comments shall be
accepted until March 31, 2010. Send written notification of intent to be heard at the public
hearing or written comments on the proposed administrative regulation to the contact person.

CONTACT PERSON: Abigail Powell, Regulations Coordinator
Division of Water
200 Fair Oaks Lane
Frankfort, KY 40601
Telephone: (502) 564-3410 Fax (502) 564-0111
Email:Abigail. Powell@ky.gov
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REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Administrative Regulation #: 401 KAR 5:075
Contact Person: Peter T. Goodmann, Assistant Director

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative regulation establishes the
procedures for receiving permit applications, preparing draft permits, issuing public notice,
inviting public comment, and holding public hearings on draft permits..

(b) The necessity of this administrative regulation: KRS 224.10-100 authorizes the cabinet to
issue, continue in effect, revoke, modify, suspend or deny under such conditions as the cabinet
may prescribe, permits to discharge into any waters of the Commonwealth.

(c) How this administrative regulation conforms to the content of the authorizing statutes:
KRS 224.16-050(1) authorizes the cabinet to issue federal permits pursuant to 33 U.S.C.
1342(b) of the Federal Water Pollution Control Act, 33 U.S.C. 1251-1387 subject to the
conditions imposed in 33 U.S.C.1342(b) and (d).

(d) How this administrative regulation currently assists or will assist in the effective
administration of the statutes: This administrative regulation establishes the guidelines for
processing permit applications for permits to discharge into waters of the Commonwealth.

(2) If this is an amendment to an existing administrative regulation, provide a brief

summary of:

(a) How the amendment will change this existing administrative regulation: This
amendment revises ambiguous terms in accordance with KRS 13A and provides federal
citations and strikes the federal language reproduced in the body of the state administrative
regulation.

(b) The necessity of the amendment to this administrative regulation: This amendment will
correct and update the regulation to make it consistent with the corresponding federal
regulations.

(c) How the amendment conforms to the content of the authorizing statutes: This
amendment conforms to KRS 224.16-150, which authorizes the cabinet to implement the
Federal Water Pollution Control Act.

(d) How the amendment will assist in the effective administration of the statutes: The
amendment will aid in carrying out the goals of KRS 224. The amendment removes
discrepancies between current state and federal regulations. The cabinet also believes that
citing federal regulations will allow future federal changes in regulatory requirements to be
more easily adopted.

(3) List the type and number of individuals, businesses, organizations, or state and local
governments affected by this administrative regulation: This amendment affects individuals,
businesses, and organizations that are engaged in the regulated disposal of treated wastewater
under the KPDES permitting program. This administrative regulation affects over 10,000
existing permitted entities including individuals, businesses, and governmental organizations.
After analysis of the current types of permits, the administrative regulation is expected to impact
the following number of entities:

a. Individuals: The number of permits issued to an individual under this regulation other than for
a business or organization is insignificant.
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b. Businesses: 1600 per year, primarily through industrial permits, non-public entity sanitary
wastewater permits, and stormwater coverage issuances.

c. Organizations: 100 per year, primarily through individual sanitary permits issued to nonpublic
organizations such as churches, summer camps, and private social or sporting clubs.

d. State or Local Government: 30 per year, primarily through permits for Public-Owned
Treatment Works (POTWs).

(4) Provide an analysis of how the entities identified in question (3) will be impacted by
either the implementation of this administrative regulation, if new, or by the change, if it is
an amendment, including:

(a) List the actions that each of the regulated entities identified in question (3) will have to
take to comply with this administrative regulation or amendment: Regulated entities
will not have to take any additional action to comply with this administrative regulation. The
amendments to this administrative regulation are simply a change in style and remove any
potential inconsistency between the state and corresponding federal regulation.

(b) In complying with this administrative regulation or amendment, how much will it cost
each of the entities identified in question (3): None of the entities identified in question (3)
is expected to incur additional costs. This amendment implements requirements that are
already in federal regulations.

(c) As a result of compliance, what benefits will accrue to the entities identified in question
(3): The regulated community affected by this regulation will not be confused by
inconsistencies between existing regulations and the updated federal regulations

(5) Provide an estimate of how much it will cost the administrative body to implement this
administrative regulation:

(a) Inmitially: No additional cost is anticipated.

(b) On a continuing basis: No additional cost is anticipated.

(6) What is the source of the funding to be used for the implementation and enforcement of
this administrative regulation? Existing permit fees, general funds, and EPA funds. This
amendment does not change any source of funding.

(7) Provide an assessment of whether an increase in fees or funding will be necessary to
implement this administrative regulation, if new, or by the change if it is an amendment:
No additional fees or funding will be necessary to implement the amendment to this administrative
regulation.

(8) State whether or not this administrative regulation established any fees or directly or
indirectly increased any fees: This amendment does not directly or indirectly establish fees.

(9) TIERING: Is tiering applied? (Explain why or why not)
Permit requirements are tiered based upon the nature and size of the wastewater discharge.
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FISCAL NOTE ON STATE OR LOCAL GOVERNMENT
Regulation #: 401 KAR 5:075 Contact Person: Peter T. Goodmann, Assistant Director

1. Does this administrative regulation relate to any program, service, or requirements of a
state or local government (including cities, counties, fire departments, or school
districts)?

Yes X  No

2. What units, parts or divisions of state or local government (including cities, counties,
fire departments, or school districts) will be impacted by this administrative regulation?
This regulation affects wastewater treatment systems that discharge to waters of the
Commonwealth. This amendment affects all units of state or local government that have a
KPDES discharge permit.

3. Identify each state or federal statute or federal regulation that requires or authorizes
the action taken by the administrative regulation.
KRS 224 and the Clean Water Act, 33 U.S.C. 1251-1387

4. Estimate the effect of this administrative regulation on the expenditures and revenues
of a state or local government agency (including cities, counties, fire departments, or
school districts) for the first full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation generate for the state or local
government (including cities, counties, fire departments, or school districts) for the
first year? This amendment is not expected to impact revenue.

(b) How much revenue will this administrative regulation generate for the state or local
government (including cities, counties, fire departments, or school districts) for
subsequent years? None

(c) How much will it cost to administer this program for the first year? No additional
cost is expected.

(d) How much will it cost to administer this program for subsequent years? No
additional cost is expected.

Note: If specific dollar estimates cannot be determined, provide a brief narrative to
explain the fiscal impact of the administrative regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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FEDERAL MANDATE ANALYSIS COMPARISON

Administrative Regulation#: 401 KAR 5:075
Contact Person: Peter T. Goodmann, Assistant Director

1.

Federal statute or regulation constituting the federal mandate.
40 C.F.R. 124 and 33 U.S.C. 1387

State compliance standards.
KRS 224.16-050

Minimum or uniform standards contained in the federal mandate.
The federal standard requires that primacy states meet or exceed the federal requirements for
water pollution prevention developed under the Clean Water Act (33 U.S.C. 1251-1387).

Will this administrative regulation impose stricter requirements, or additional or
different responsibilities or requirements than those required by the federal mandate?

No.

Justification for the imposition of the stricter standard, or additional or different
responsibilities or requirements.
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